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Introducing ACGA

m The Asian Corporate Governance
Association (ACGA) was formed in 1999 to
facilitate the implementation of effective
corporate governance in Asia. Our scope
of work covers research, advocacy and
education in 11 Asian countries.

m ACGA is iIncorporated in Hong Kong as a
non-profit association and is
iIndependently funded by a corporate
membership base.
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Corporate Governance: A Work in Progress
ACGA Japan White Paper

Definition of “Independent Director”

Role of the Independent Director

Number of Independent Directors

The Role of Statutory Auditors (Kansayaku)

Differences Between US and UK Corporate
Governance

8. Concluding Questions
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Corporate Governance: A Work in Progress

m Over the past 30 years, financial markets in the US,
Europe and Asia have undergone several phases
of corporate governance reform:

» 1970s: Financial misreporting and corporate

collapses in the US led to “independent” outside
directors and audit committees.

» 1980s: Corporate collapses in the UK led to the
“Cadbury Report”.

» 1997: The Asian Financial Crisis led to sweeping
regulatory change.

» 2002: The Enron fraud led to reform of company-
auditor relationships, accountability for financial
reports, greater board oversight. b
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What Reform Teaches Us

m Each phase of reform is designed to address
systemic or fundamental governance
weaknesses.

m No reform package is ever perfect or complete,
but without it investor confidence would not
return.

m Reform is an imperative, not a choice. Good
reform is the “continuous improvement” of the
financial system.

m Reform must balance the interests of companies
and investors.
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ACGA Japan White Paper (2008)

m The first document on Japanese
corporate governance written with the
collaboration of global institutional
iInvestors and endorsed by them.

m The principles and recommendations in
the White Paper are widely accepted In
developed and emerging markets
worldwide.
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Endorsers

Name Total AUM (US$ bn)
Aberdeen Asset Management Asia 34
Alliance Trust Asset Management 4
British Columbia Investment Management Corp 68
California Public Employees’ Retirement System 176
California State Teachers’ Retirement System 126
F&C Asset Management 133
Hermes Fund Managers 46
PGGM 116
Railway Pension Investments 27
Universities Superannuation Scheme 33

Note: Data mostly from end-2008 or early 2009.
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Common principles and practices

OECD .
.. USA UK Germany* HK China#
Principles

Directors should Yes

be accountable Yes Yes Yes (and to Yes Yes

to shareholders emp|oyees)

Board

independence

and supervision Yes Yes Yes Yes Yes Yes

of management

Independent

board ves

committees Yes Yes Yes Yes Yes

. (Recommended)
(eg, audit,
nomination)

*Answers refer to the Supervisory Board in Germany.
#In China, there is also a “board of supervisors” that supervises directors and senior managers.
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Anglo-Saxon?

m Some believe that today’s “global standards” of
corporate governance are merely Anglo-Saxon

iIdeas, not relevant to non-Western cultures. We
believe this view Is mistaken:

» Global standards reflect and reinforce core
principles of governance, such as
accountabillity, fairness and responsibility, that
are relevant in all cultures and markets.

» International investment, like trade, depends
on a common set of rules to function

effectively.
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Definition of “Independent Director” (1)

m Definitions of independent director are often
highly prescriptive:
» Cannot be an employee for the past 2, 3 or 5 years.

» Cannot be a professional advisor for the past 1 or 2
years.

» Cannot own more than 1, 2 or 5% of the company’s
shares.

m While such quantitative rules make it easier to
choose independent directors, experience in
Asia shows they often produce ineffective
outcomes. Form over substance.
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Definition of “Independent Director” (2)

m A more robust definition would include
core principles and general, rather than
specific, prescriptions. For example:

» An independent director should be
“independent of management and free from
any business or other relationship that could
materially interfere with the exercise of
iIndependent judgement” (Cadbury).

» Should not be, or have been, an employee of
the company or its parent, or an affilated
company in the same group.
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Definition of “Independent Director” (3)

m An independent director also should not:

» Represent significant shareholders (unless
those shareholders are demonstrably
iIndependent of management eg, outside
asset managers and pension funds).

» Receive income from the company other than
director fees (unless that income is only a
minor part of the director’s total annual
Income).

m Note: The above definition is not a complete description of
iIndependent directors.
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Role of the independent director

m  Anindependent director can contribute in two

broad ways:

1. Assist management in improving corporate
governance, broadly defined.

2. Provide an independent perspective on
corporate strategy (assuming he or she has
broader business expertise and Is given a
“voice” by management).

m Global companies can benefit from having
directors with different skills and geographic
knowledge.
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Business Competence

m Independent directors need broad business
experience if they are to contribute fully to a
company.

m New independent directors should undergo
iInduction briefings on the company’s business,
strategy, financial affairs and organisation.

m All directors need to keep abreast of changing
regulations, investor expectations and
stakeholder issues. A regular programme of
educational seminars can be invaluable.
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Number of independent directors

B ACGA recommends at least three
iIndependent directors (INEDs). The
reasons are practical.

» Most boards of large companies have 10-15
people; anything less than three INEDs is likely
to be tokenistic (unless the board is small).

» Three Is a sensible minimum to ensure that
INEDs on board committees are not over-
stretched.

m Note: Three is the norm in other parts of
Asia (some places recommend 33-50%).
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The role of Statutory Auditors (Kansayaku)

m Statutory auditors (Kansayaku) may play a
useful role, especially if they are
iIndependent.

m Reinforcement of independent statutory
auditors is welcomed.

m However, statutory auditors are not a
substitute for independent directors
because they do not have a vote in the
board.

ACGA Presentation 31 P I

METI Study Group, Feb 13, 2009 ACGA



BHERAUTYD) DEE

BRI, EYnITHIL
BRERDIGE . AR KIAER=T,

BT EEROEIE &R,

m LD, BEERICIEEFHRETODE
RIENZVLDT, JRILEFHFRORE
EIFTRILTELN,

ACGA Presentation 32

METI Study Group, Feb 13, 2009 ACGA



Differences between US and UK corporate governance

Issue US UK
Traditionally the same Normally a separation of
Chairman & CEO person (but some y roIe?
change occurring). '
An executive More of a balance
.. chairman/CEO with a between executive,
Board composition . .
group of independent non-executive and
directors. independent directors.
Powerful litigation rights, | Much weaker litigation
Shareholder rights but generally weak rights, but stronger
shareholder rights. shareholder rights.
“Plurality” voting*, not
: : majority voting . :
Director elections (although this is starting Majority voting.
to change).
*In plurality voting, shareholders cannot vote “against” candidates, they can only “withhold”
votes. A director will be elected as long as one shareholder votes in favour.
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Why Draw Distinctions?

m |t is useful to understand the similarities and
differences between the US and UK systems, and
iIndeed how they compare to other countries in
Asia-Pacific, Europe and North America.

m Each country and model has its strengths and
weaknesses. It is unwise to borrow entirely from
one system to the exclusion of others. Regulators
should consider which system offers the most
effective standard or rule to resolve specific
corporate governance problems.
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Concluding Questions

m What risks will Japan face by adopting a system
of independent directors? What risks will arise |if
she does not?

» Adopting: The risks appear minimal. The role of
boards will change and evolve, but successful
companies will remain successful, and
unsuccessful ones could improve.

» Not adopting: The risks appear high. Investor
confidence will remain weak and securities
markets will probably underperform long-term.

B Implementing a system of independent directors
will send a powerful and positive signal. b
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Contact detalls

Jamie Allen
Secretary General
Asian Corporate Governance Association Ltd

Room 203, 2F, Baskerville House
13 Duddell Street, Central, Hong Kong

Tel: (852) 2160 1788 (general)
Tel: (852) 2872 4048 (direct)
Fax: (852) 2147 3818

Email:
Website:
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